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TRIBAL DISOBEDIENCE

ROBERT ODAWI PORTER"

INTRODUCTION

The September 11" attacks on the United States changed life greatly for all Americans and
for people throughout the world. Following the events of that day (“9/11"), there has been alot of
talk and action —including military action —to ensure that this kind of attack never happens again.
Despite the considerabl e attention that has been given to the general subject of fighting terrorism,
not much concern hasbeen paid to how state responsesto terrorism might affect I ndigenous peopl es.
In the United States in particular, foreign policy has focused on fighting a“war on terror” against
both non-stateterrorist organizationslike Al-quedaand states such aslrag and Iran. In concert with
this agenda, domestic policy hasfocused on enhancing national and individual security whileat the
same time seeking to minimize disruptions in everyday life. As has as often been the case, little
regard has been given in the formulation of these policiesto the concerns of the Indigenous peoples
within the United States. Existing primarily on the periphery of American society, the American
Indian nations and their citizens are easily forgotten.

The War on Terror, however, has had important consequences for American Indians.
Foremost, in my view, has been the erosion of the ability of Indiansin the United States to protect
and strengthen their inherent sovereignty and their treaty protected rights. As has been true
throughout history, Indian nations have relied upon a myriad of approaches for advocating and
defending their desired policy agendas. In the modern era, perhaps the most important of these
strategies has been “tribal disobedience.”

Tribal disobedience is the process by which Indigenous people engage in “disobedient”
actions against the colonizing government in order to protect and defend their inherent and treaty-
recognized rights. Inapost-9/11 world, | believe that the ability of American Indiansto engagein
tribal disobedience has been seriously undermined. The purpose of this essay is to highlight the
historical importance of tribal disobedience to the survival of Indigenous peoples and explain how
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Tribal Disobedience

recent actions by the United States to defend itself threaten the ability of the Indigenous peoples
within its borders to sustain themselves as distinct societies.

INDIGENOUS ADVOCACY STRATEGIES

Since the arrival of the European colonists, Indigenous peoples in the Americas have
engaged in a variety of strategies for advocating and defending their interests. These strategies
includewarfare, diplomacy, litigation, lobbying, participating in the American political system, and
tribal disobedience.

Warfare. Perhapsthe most obvious and long-established strategy embraced by Indigenous
peoples for achieving desired political objectives has been warfare. Warfare is the process of
engaging in systematic violence directed towards one’'s enemy — either to kill them or to destroy
their property — to such an extent that they capitulate. Warfare, of course, is as old as humanity.
Before the Europeans landed on the shores of the “New World,” there was warfare amongst the
various I ndigenous nations over land, resources and other important and not so important matters.
When the Europeans arrived, warfare continued over the same land, resources and other important
and not so important matters. In the beginning, the Indigenous population held a significant
numerical advantage and the colonistsfound it very difficult to achieve their colonizing objectives.*
Eventually, of course, the colonists—greatly aided by the hel p of their diseaseswhich decimated the
Indigenous population — were eventually able to militarily neutralize the Indigenous nations.
Nonetheless, inthe United States, official warfare against the Indian nationsin the United Statesdid
not end until 1933[?] when the last Indian prisoners of war — Geronimao’ s people, the Chiracauhua
(sp) Apache—werereleased fromtheir jail in St. Augustine, Florida. The Indian nations, however,
eventually entered into treaties and other agreements by which they accepted alife of peacewiththe
Americans.

Diplomacy. Despite its prevalence, warfare has not been the exclusive means by which
Indigenous peopleshaveinteracted with colonizersand other Indigenouspeoples. War isexpensive,
both in termsof itshuman cost aswell itseconomic and social costs, and so more efficient advocacy
strategies have also been utilized. The most time-honored companion strategy for advocacy and
defense is diplomacy. Diplomacy reflects two interrelated processes. The first dimension
anticipates the maintenance of lines of communication between potentially disputing peoples.
Regular communicationswith one' spotential adversaries (and friends, for that matter) can do much
to prevent suspicion from elevating itself into distrust and from distrust elevating itself into
aggression and open warfare. The second dimension reflects the process by which diplomatic
relations evolve to the negotiation phase and the formation of treaties. These formal and informal

! Indeed, it took 500 years from the time of thefirst European attempt to colonize North America—the
ill-fated settlement of the Vikingsat L’ Anse Aux Meadows — before Columbusfinally “ succeeded” in effortsto secure
the continent for European settlement.
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agreements amongst states have long been the basis by which Indigenous nations have preserved
and promoted important sovereign interests. Indeed, for many Indigenous peoples, the pursuit of
peace with other peoples has been the hallmark of their political philosophy.

The Transition Away fromWarfare and Diplomacy. Throughout the 19" century, the United
States was engaged in a systematic process of subjugating the Indigenous peoplesthat had survived
so as to facilitate further settlement of the continent. In all cases, this process culminated in
American military domination. While domination sometimes occurred as the result of an Indian
military defeat, in many other situations this outcome was the result of a negotiated settlement that
might have initiated by the Indians. In exchange for extending peace and giving up control of
territory, theIndian nationsaccepted American “ protection” and the specific promisethat remaining
lands would be protected by the United States against from trespass by itscitizens. Unfortunately,
the American agenda was rooted in expansionism and so very little effort given to satisfying this
protective obligation. Instead, new treaties that conceded even more land were eventually
negotiated. By 1830, the American policy for dealing with Indigenous peoples focused on removal
to lands in the West. Eventually, by the beginning of the 20" century, all of the Indian nations
within the United States had been militarily neutralized.

Litigation. With the end of military parity, asignificant development occurred when Indian
nations and individual Indians began to enter the court systems of their colonizers for redress of
grievances. Intuitively, thismadevery little sense. One could hardly expect that the courtsof one's
adversary could be impartial in deciding matters that might ultimately be against self-interest.
Regardless of that logic, in the absence of warfare or diplomacy as viable means of resolving
disputes with the colonists, the litigation option was pursued in the hopes of obtaining redress of
grievances.

Oneof theearliest and most significant of these lawsuitsinvolved the M ohegan Tribe, which
entered the British courts in 1704 to obtain a ruling against and English subject that they were
rightfully in possession of disputed land located within the colony of Connecticut.” The case was
contested for almost 70 years, and wasfinally decided against the Mohegans by the Crownin 1773.

A similar action took place in the United States during the early years of the Republic when
the Cherokee Nation brought suit against the State of Georgia in the Supreme Court in a case
decided in 1831.3 The Cherokee Nation sought to invoke the Court’s original jurisdiction, which

2 SeeMark D. Walters, Mohegan Indiansv. Connecticut (1705-1773) and the Legal Satusof Aboriginal
Customary Laws and Government in British North America, 33 Osgoode L. J. 785 (1995)

8 See Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831).
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extends to cases “ between a state, or the citizens thereof, and foreign states, citizens or subjects.”
Giventhat the United States had first recognized theinternational statehood of the Cherokee Nation
when it entered into the Treaty of Hopewell in 1795, the Cherokees took the position that the
provision applied to them and therefore enabled them to bring suit. The Supreme Court, however,
disagreed and dismissed the petition on the procedural ground that the Cherokee Nation did not
constitute a “foreign state” for jurisdictional purposes. Instead, the Court concluded that the
Cherokee Nation was merely a“domestic dependent nation” for purposes of American law.

Despitethese early effortsto seek justiceinthe American courts, few caseswere brought by
the Indian nations. This was due in significant part to the fact that the Indian nations were not
viewed as having the capacity to bring suits in their own name due to their “dependent” status.
Moreover, the sovereign immunity of the United States barred claims that the Indian nations might
bring against it. Thus, when Indian nations did bring suit in American courts against the United
States, Congressfirst had to enact specific authorizing legislation.> Congress enacted most of these
authorizing statutesin the late 19" and early 20™ centuries and focused primarily on actions brought
in the Court of Claims.® It was not until 1966 that Indian nations were authorized to bring suit in
federal court in their own name.’

Lobbying. In a broad sense, Indian nations have always lobbied American officials in
attemptsto gain their favor and alter American policy in adesirable direction. From the early days
of European colonization, leaders from both the colonial governments and the Indian nations met

Section 2. The judicial power shall extend to all cases, in law and equity, arising
under this Constitution, the laws of the United States, and treaties made, or which
shall bemade, under their authority; toall casesaffecting ambassadors, other public
ministers and consuls; to al cases of admiralty and maritime jurisdiction; to
controversiesto which the United States shall be a party; to controversies between
two or more states; between a state and citizens of another state; between citizens
of different states; between citizens of the same state claiming lands under grants
of different states, and between a state, or the citizens thereof, and foreign states,
citizens or subjects.

5 See e.g. Act of March 3, 1881, 21 Stat. 504 (authorizing suit involving “all questions of difference
arising out of treaty stipulations’ involving the Choctaw Nation).

6 Seee.g. Act of June 28, 1898, 30 Stat. 495 (authorizing the Delaware Indiansto bring suit against the
Cherokee Nation in the Court of Claimswith respect to the rights of the Delawares in land and fundsin custody of the
Cherokee Nation).

! See 28 U.S.C. § 1362, Pub. L. 89-635, Sec. 1, Oct. 10, 1966, 80 Stat. 880.which provides that

The district courts shall have original jurisdiction of all civil actions, brought by any Indian tribe or

band with a governing body duly recognized by the Secretary of the Interior, wherein the matter in
controversy arises under the Constitution, laws, or treaties of the United States.
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regularly to discuss matters of mutual concern. Indian nations routinely sent delegations to meet
with Dutch, British, French, Spanish, and later, American officials, in efforts to influence
government policy. Viewed in thisway, these diplomatic envoys could be said to be thefirst form
of “lobbying” activity.

Presently, however, lobbying has come to have a more general meaning than simply
engaging in formal diplomatic relations. Lobbying reflects the process by which private parties —
both individuals and organizations — seek to influence and otherwise persuade public officials to
support their self-interested agendas. Invariably, this process hinges on the transfer of money and
political favoritism to the public official in exchange for support of the lobbyist’s agenda. Unlike
diplomacy, in which official diplomats engage in the lobbying process, lobbying is conducted
heavily by lawyers and non-lawyer representatives rather than the principal partiesinvolved.

It could be said that the era of Indian nation lobbying began in 1871, when the United States
officially declared that it would no longer enter into treatieswith Indian nationsto address matters
of mutual concern.?. While some Indian nations have continued to appoint and send official
ambassadors to the United States, these officials have not been formally received by the State
Department like other foreign diplomats. Nonetheless, Indian nations — both independently and
through lobbying organizations — have intensified efforts over the years to influence American
officias.

The most prominent of these early lobbying organizations is the National Congress of
American Indians (“NCAI"). Formedin 1944, the NCAI wasfounded for purposes of representing
Indians before the U.S. government. Today, NCAI has over 250 member nations, or nearly half of
the 558 federally recognized Indian nations. Other advocacy organizations focused on lobbying
American officials on behalf of Indian concerns have also formed over the years, including such
groups as the Society for the American Indian, the Indian Rights Association, the National Indian
Gaming Association, the United South and Eastern Tribes, the Native American Rights Fund, and
the Morning Star Institute.

Organizations such astheseare charged with monitoring political activitiesat thefederal and
state levels and formulating strategies for influencing the political process in favor of their
constituencies. That influence may be directed both offensively and defensively. Because so much
of what affects the fate of Indian nations emanates from the federal government, most |obbying
activity has been directed towards influencing the Congress and the Executive branch, with
particular emphasis on the Bureau of Indian Affairs within the Department of the Interior.

8 SeeAct of Mar. 3, 1871, ch. 120, § 1, 16 Stat. 544.566 (codified asamended at 25 U.S.C. § 71 (2000))
(“[H]ereinafter no Indian nation or tribe within the territory of the United States shall be acknowledged or recognized
as an independent nation . . . with whom the United States may contract by treaty.”).
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In recent years, however, lobbying activity conducted by Indian nations has increased
significantly at the state aswell asfederal levels. Not surprisingly, thisincrease dovetails with the
emergence of Indian gaming as the primary form of economic development within Indian country.
Because states hold veto power over Class |11 gaming activities conducted by the Indian nations
withintheir boundaries, Indian nationshaveaggressively sought toinfluence stateofficials. Overall,
the growth in lobbying expenditures by Indian nations is staggering, rivaling that of the largest
corporationsin America.

In addition to the focus on lobbying federal and state officials, some Indigenous peoplesin
the United States have also sought to have an influence on international affairs. With the
emergence of international organizations such as the League of Nations and the United Nations,
some I ndigenous nations — most notably the Haudenosaunee, or Six Nations Iroquois Confederacy
— have pursued admission as a member state.” While this effort has not been successful, in recent
years American Indians—led by such non-governmental organizations asthe Indian Law Resource
Center — have invested time and money to promote the adoption by the United Nations General
Assembly of an international covenant governing the rights of Indigenous peoples.

Participation in the American Political System. Another form of Indian advocacy that has
recently emerged has been the practice of participating in the American political system through
voting and holding office. As with lobbying, this development coincides with the emergence of
gaming as a lucrative economic opportunity for some Indian nations. Voting, of course, is not as
heavily dependent upon possessing economic resources as is the pursuit of public office. But the
efforts to “get out the Native vote’ have been intensified by those with powerful economic and
political agendas who seek to capture and develop a new and previously undevel oped voter block.
To date, the Democratic Party has paid the most attention to the development of Indian voters.

For many reasons, Indians have not historically participated in American politicsor run for
American public office. The most obvious reason, of course ,isthat Indians did not start becoming
American citizensin significant numbers until thelatter half of the 19" century. And it wasnot until
1924 that al Indians became American citizens when Congress unilaterally naturalized al Indians
then living and yet to be born.

Y et, even with citizenship status, Indians infrequently exercised their political rights. In
some cases, state laws that restricted the ability of Blacks and other minorities to vote — such as
literacy tests and poll taxes— also served to preclude I ndians who might have been inclined to vote
in American elections. Ultimately, however, the desire to vote in American elections and run for
American political office was restrained by the sense of exclusive political loyalty to one's own

o See Grace Li Xiu Woo, Canada’'s Forgotten Founders: The Modern Sgnificance of the

Haudenosaunee (Irogquois) Application for Member shipinthe Leagueof Nations, 1 Law, Justice& Global Development
(2003) at http://www?2.warwick.ac.uk/fac/soc/law/elj/1gd/2003_1/woo/woo.rtf.
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Indian nation. Until recently, it was understood that participating in the American political system
could be construed by the opponents of Indian nation sovereignty as de facto abandonment of one’s
separate political status and treaty rights.

In recent years, however, Indians have been participating in the American political system
inincreasing numbers. Whilethe statisticsevidencing thistrend are elusive, it has been alleged that
the“ Native American” voter turnout is contributing to the election of “Indian-friendly” politicians.
In 2002, a Cherokee Indian, Brad Carson, was elected to Congress from Oklahoma. Along with
Cheyenne Indian Ben Nighthorse Campbell of Colorado — the number of Indians in Congress
increased totwo. Inaddition, there are numerous|ndians el ected to state and statewide of fice across
the United States. Andinafew local districts, Indians control county wide offices such as Sheriff
and District Attorney, and even, in aleast one case, a county legislature in South Dakota.

Disobedience. Inadditionto litigating, lobbying and participating in the American political
system, Indians have also engaged in what | call “tribal disobedience’ to protect and defend their
sovereign interests. This more aggressive approach to advocacy is akin to “civil disobedience” in
the civil rights context, but is distinct in that it involves action taken by Indian nations and groups
of Indiansto safeguard their inherent and treaty-recognized rights.

A more refined definition of tribal disobedience can be derived from the foundational
elements of what constitutes civil disobedience. Civil disobedience has been described as —

an act of protest, deliberately unlawful, conscientiously and publicly performed. It
may have as its object the laws or policies of some governmental body, or those of
some private corporate body whose decisions have serious public consequences; but
in either case the disobedient protest is almost invariably nonviolent in character.™

From this definition, the contours of what constitutes an act of civil disobedience emerge.
Such an act must be (i) nonviolent, (ii) open and visible, (iii) illegal, and (iv) performed for amoral
purpose to protest an unjust law or to object to the status quo and with the expectation of
punishment.'* As aresult, certain acts fall below the threshold of what is necessary to constitute
civil disobedience. “Mere dissent, protest, or disobedience of the law are not enough to qualify as
civil disobedience.® On the other hand, purely violent acts transcend the concept of civil
disobedience and fall into the realm of criminal activity.

1o Carl Cohen, CiviL DISOBEDIENCE: CONSCIENCE, TACTICS, AND THE LAw 39-40 (1971).

n SusanW. Tiefenbrun, On Civil Disobedience, Jurisprudence, Feminismand theLawin The Antigones

of Sophocles And Anouilh, 11 CARD. STuD. LAW & LIT. 35 (1999)

2 Seeid.
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Tribal disobedienceisrelated to civil disobedienceinthat it isaction designed to protest the
application of unjust laws. But it differs by virtue of the more narrow application to actions taken
by and for the benefit of Indigenous people. Moreover, the nature of the“unjust” laws at issue with
respect to tribal disobediencerelates specifically to theinfringement by the colonizing government
on the inherent and treaty-protected rights of sovereignty and self-determination. The acts
themselves are public and illegal, and generally, but not always, non-violent.

II. EXAMPLESOF TRIBAL DISOBEDIENCE

It might be said that the eraof tribal disobedienceinthe United Statesbegan whenthe period
of formal warfare against the Indiansended. Pursuant to treaties entered into with the United States
throughout the late 18" and 19" centuries, Indian nations invariably promised to live in peace with
the Americans and not to exercisetheir inherent sovereign right to engagein warfare against them.*
Asaresult, official military action against the United States was foreclosed even if circumstances
warrantedit. Whilethisnegotiated peace might have hel ped the I ndian nations avoid direct military
campaigns and further losses, it also caused the Indian nations lost much of their ability to resist
non-military encroachments such asillegal trespassing by the United States and its citizens. Even
in the face of overtly hostile actions by the American government — typified by such policies as
Removal, Allotment, and forced assimilation through boarding schools — the agreement by the
Indian nations to live in peace simply put them at the mercy of the Americans.

This result became painfully obvious during the mid-20" century when the United States
embarked upon its Termination Policy. Thispolicy held asitsfundamental purposethe elimination
of Indigenous nation sovereignty and the full integration of al remaining Indigenous peoplesinto
Americansociety. Giventhat al Indianswere collectively naturalized as American citizenswithout
their consent in 1924, “termination” involved the process of withdrawing federal recognition of
tribal status and allotting any remaining tribally-owned lands. This process did not occur through
direct force, although it was threatened.* Indian nations that were “terminated” were coerced into
accepting the relinquishment of their tribal statusin exchange for some monetary payment and/or
grant of land. Invariably, thispayoff materialized asaper capita distribution of the commonly-held
tribal lands and financial assets. In an obvious way, by the time the Termination policy was
implemented, Indian nation sovereignty had been eroded so severely in the minds and hearts of the
Indiansthat it was possibleto pay Indians off to accept the dissolution of their tribal nations and the
relinquishment of their status as citizens of separate sovereign nations.

Asagenera matter, Indians did not support the Termination Policy. There emerged in the
1950s various movements that reflected both a backlash against the Termination policy aswell as

B Seeeg.

14 See Kenneth R. Philp, TERMINATION REVISTED 165-166 (1999)
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the development of an offensive strategy designed to revive tribal sovereignty before it was
completely extinguished. All of these resistance movements constituted direct challenges to the
legal and political threats that were presented by the United States.

Blackfeet Removal of BIA Officials. One of the more prominent episodes of resistancetothe
Termination Policy involved the efforts of the Blackfeet Indiansin Montanato achieve greater self-
determination following World War II. The Commissioner of Indian Affairs at the time, Dillon
Myer, firmly believed in the superiority of American philosophy and democratic institutions and
thought that all people —including Indians — should adopt them. Hisideology was also shaped by
abelief that Indian culture was inferior and should be eradicated.™ The general belief that Indians
should be liberated from federal government paternalism was shared by both assimilation-minded
non-Indians like Myer and many Indians themselves. The difference, however, was that Indians
sought to preserve self-government while federal officials sought its elimination.

Following the establishment of their government under the Indian Reorganization Act, the
Blackfeet had engaged in a series of questionable financial dealings that jeopardized the federal
fundsintheir control.’® Whilethere may have been merit to some of the charges|eveled against the
Blackfeet Council by Interior Department officials, the problemsappeared to al so bethedirect result
of the paternalism inherent in the Blackfeet IRA constitution. Thisconstitution, likeall of the IRA
constitutionsadopted by nearly 200 | ndian nations, preserved anintrusiveand heavy-handed federal
government presence.'” The Blackfeet rebelled against these measures and sought agreater degree
of autonomy over their own affairs. A struggle ensued with federal officialsthat resulted in efforts
to amend the constitution over the objection of Commission Dillon.

The Blackfeet Council, led by Chairman George Pambrun, sought to take greater control
over management of Blackfeet finances, aswell as programs such as the cattle repayment program
and the handling of grazing leases.*®* Pambrun eventually went to Washington to testify before
Congress about the mismanagement by Myer and other Interior Department officials. Upon
returning, Pambrun led the effort to take back control of awarehouse and other federal government
buildings located at the agency headquarters on the reservation. Assisted by tribal attorney Felix
Cohen, Pambrun directed Indian police to issue eviction notices to the federal employees working
in the agency headquarters. The Tribe's position was that the buildings were owned by the Tribe

s See Philp, at 93-94.
16 Seeid at 126.
w For exampl e, federal officialscited the Blackfeet with mismanagement because the Blackfeet Council

deposited $76,000 in alocal bank without federal approval. The Tribe's constitution only authorized them to handle
$5,000 per transaction. Seeid. at 127.

18 Seeid at 129-130.
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because of an offset from a prior settlement award and that the federal government, at least, should
be paying rent to the Tribe."®

The BIA superintendent, Guy Robertson (who had previously served as director of a
Japanese internment camp), threatened to arrest the Indians, their attorney, and even kill a tribal
employeeif the Blackfeet didn’t stop the protest.® Eventually, Commissioner Myer intervened and
insisted that the buildings remain under federal jurisdiction. He nonetheless conceded that the
Blackfeet had at least an “equitable interest.” This episode led to a more aggressive approach by
Commissioner Myer, who later sought to organize the mixed-blood-hating full-blood Blackfeet for
purposes of increasing his power over the Tribe.”* Whilethese strong-arm tactics madelife difficult
for the Blackfeet and other Indians subject to the pressures of the Termination Policy, Myer's
approach drew the attention of the Congress. Asaresult, it became much more difficult for himto
achieve hisvision of terminating tribal sovereignty and transferring control of Indians and Indian
territory to the states.

Fishing Rights Protests. The simple act of fishing constituted some of the first most
nationally prominent actsof tribal disobedience. Beginninginthemid-1960s, Indiansin the Pacific
Northwest began to assert their treaty rightsto take fish.?? These so-called “fish-ins’ were led by
the National Indian Y outh Council and the Survival of American Indian Association. The tribal
disobedience was rooted in the claim that the treaties preserved aright to fish in waters located on
lands that had been ceded. Indians fished out of season, using techniques prohibited by state law,
and in excess of state-imposed bag limits. Not surprisingly, local Whites were outraged by the
flagrant disregard of state fishing regulations which led to violent clashes and legal action.
Eventually, the rights of the Indians were vindicated in afedera court actions.

Thisresistance also took placein the Great L akes areawhen Chippewaand Ottawa Indians
beganto takelarge quantities of white-fish and|aketrout otherwise prohibited by state regul ations.?
The Indians referred to their right to fish in this manner as “treaty fishing.”? Several court cases

1o Seeid. At 125, 130.

2 Seeid. at 131.

a Seeid. at 135-138.

2 Seeid. at 139.

= See Robert Doherty, DISPUTED WATERS 67 (The University Press of Kentucky 1990).

2 Robert Doherty, DISPUTED WATERS 5 (The University Press of Kentucky 1990).

» Id.
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were brought by angry Whites in an effort to stop the treaty fishing.?® The first case in Michigan
was brought in 1965, when William Jondreau, amember of L’ Anse Chippewa band, argued that he
was not subject to state laws by virtue of the Treaty of September 30, 1854.%” Jondreau won the case
in the Michigan Supreme Court in April 1971, thus opening the door for other cases to follow.
Whilenot all of the cases brought were successful, eventually, the right of Indiansto fishin waters
outside of their territory was upheld by the state and federal courts.

The conflicts with Whites spawned by these acts of tribal disobedience focused most
pointedly on Indian use of gill nets.® White sports fishermen engaged in a variety of actions
designed to thwart the fish-ins, such as destroying boats and gear, threatening physical injury, and
engaging in “night-riding vigilantism.”* Verbal assaults were frequent during confrontations and
anonymous phone calls were made to businesses that bought and sold Indian-caught fish (e.g.
threatening to burn these businesses down).* Eventually, the Michigan governor became involved
by issuing warnings about potential harms that could be realized if the conflicts continued,
specifically mentioning concernsregarding violence, negative environmental impacts, andfinancial
harm. Theanti-Indian movement, however, couched their actions opposing Indian treaty fishing on
the grounds of conservation.®* Eventually, however, the exercise of treaty fishing rights by Indians
became more normalized over time and violence was no longer alikely threat.

Takeover of Alcatrazlsland. The occupation of Alcatraz |sland inthe 1970 s%isperhapsthe
most famous example of Indigenous civil disobedience. This was the third and most successful
attempt to takethe Island back fromthe U.S. government.® The Indian community of the Bay Area

% Cases that were decided in favor of recognizing the indigenous right to fish include Puyallup Tribe

v. Department of Game, Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Lester P. Voigt, and U.S. v.
Michigan. Often the courts found that these rights had been retained during treaty negotiations. [Need cites and
parenthetical s outlining basic issue)

@ Id. at 67-68.

* Id. at 6.

2 Id.

%0 Id.

8 Pacific Northwest lobbying and citizen’s groups included STA (Stop Treaty Abuse) and PARR
(Protest America’ s Rights and Resources) and PERM (Proper Economic Resource Managment).

32 TROY R.JOHNSON, THEOCCUPATION OFALCATRAZ ISLAND 50, (TheUniversity of Illinois
Press 1996).

s Johnson, supra note 127, at 50.
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organized this occupation in response to the San Francisco Board of Supervisors' constant neglect
of the educational needs of American Indian students.* The demonstrators also wished to use
Alcatraz as a powerful and unifying force among the urban Indian community.® The initial
occupation began on November 9, 1969 when __ Indians — calling themselves the Indians of All
Tribes—rowed across the bay and landed on Alcatraz [in the middle of the night? Or prominently
during the day?].* [What did they do? Did they leave and come back?]

The most notable of the three occupations occurred on November 20, 1969 and lasted
nineteen months through June 11, 1971.%" The main goal of the occupation wasto further the local
Indian community’ s requests for a cultural center and an Indian university.® Approximately 100
Indian peopl e participated in the occupation of Alcatraz | sland, eighty of whichwereIndian students
at the University of California’ s Los Angeles campus. The U.S. government first asked the people
to leave and attempted to barricade the island, but this proved unsuccessful. The occupiers were
committed to staying on Alcatraz and gaining the deed to theisland, an Indian university, acultural
center, and a museum.

Ignoring the Indians of All Tribes request for formal negotiations, the government next
adopted apolicy of waiting for the movement to disintegrate from within and | ose support from the
outside. Eventually, President Nixon approved a removal plan.** On June 10, 1971, a group
composed of armed federal marshals, FBI agents, and Special Forces policeremoved theremaining
occupants. While the demands of the group were never met, this act of civil disobedience had
tremendous impact, including bringing awareness to the Indian’s desperate situation, influencing
government policy on tribal self-determination, and giving a unified voice to the Indian cause.

The Trail of Broken Treaties Caravan and Takeover of the BIA Building. Inspired by the
Alcatraz takeover, an Indian movement known as The Trail of Broken Treaties Caravan took over
the BIA buildingin 1972. The protest cameto life during the Rosebud Sioux summer festival inlate
August.* The planners of the Caravan sought to bring national attention on Indigenousissues and

i Id. at 51

% Id.

% Id. At 52-3.

87 Dr. Troy Johnson, The Indian Alcatraz Occupation, The National Park Service at
www.nps.gov/Alcatraz/indian2.html, (accessed 11/23/02).

% Id.

% Dr. Troy Johnson, supra note 133, at www.nps.gov/Alcatraz/indian2.html, (accessed 11/23/02).

40 B.I.A. I’'m not your Indian Anymore 2 (Akwesasne Notes 1976)
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to encourage political leaders to be more sensitive and responsive to the plight of Indian people.
These planners believed that because a presidential el ection was to take place that November, they
could garner significant mediaattention and support for their cause during the month preceding the
election.** Moreover, this action occurred at a time when mass protests were a common form of
activism that translated into tangible results.

In September, 1972, leaders of Indian activist groups met in Denver to officialy plan the
Caravan.*? The takeover was orchestrated by eight different Indian organizations, including the
following: the American Indian Movement (“AIM”), the National Indian Brotherhood (aCanadian
organization), the Native American Rights Fund, the National Indian Y outh Council, the National
American Indian Council, the National Council on Indian Work, the National Indian Leadership
Training, and the American Indian Committee on Alcohol and Drug Abuse.® Four additional
groups were not involved in the planning stages, but supported the Caravan’s purpose and plans,
including the Native American Women’ sAction Council, United Native Americans, National Indian
L utheran Board, and the Coalition of Indian-Controlled School Boards.** M ediaattention, however,
was focused most intensely on AIM because of its history of armed resistance.

The plan was for the Caravan to travel from three different cities on the West Coast to
Washington, D.C.* They planned to participatein annual Indian ceremoniesand festivalsalong the
way and to cross historic areas, such as the Sand Creek and Wounded K nee massacre sites and the
Trail of Tears. The organizers specifically invited all Indians to join the caravan, “excluding all
persons who would ‘cause civil disorder, block traffic, burn flags, destroy property, or shout
obscenities in the street.’”

On October 6, 1972, the journey began. When they reached Minneapolis, more Indians
joined the Caravan and the AIM |eaders wrote the Twenty Points paper. The paper detailed the
purpose of thetrip and the goals of the AIM activists, with an emphasis on promoting Indian nation
sovereignty. The paper set forth various demands, including the repeal of the 1871 federal statute
that ended treaty making and a return to treaty negotiations as the central method of dealings
between tribes and the federal government.

4 Id.

a2 Id.

3 Id.

“ Mark Grossman, THE NATIVE AMERICAN RIGHTS MOVEMENT 368 (1996).
“ BIA I'M NOT YOUR INDIAN 3.

e Id.
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Eventually, the Caravan — numbering nearly 1000 Indians — reached Washington at the
beginning of November. Despite advance planning, they found a lack of accommodations when
they arrived and so they decided to go to the BI A offices. Security guards unsuccessfully attempted
to drive out the mass of Indians that were assembling but were unableto do so . At that point, the
Indianstook over the building. The Caravan occupied the BIA for nearly aweek before disbanding.
Negotiationswith President Nixon’ s staff induced promisesto consider and implement the Twenty
Points paper. These promises, however, were never carried out. All of the occupying Indianswere
granted immunity from prosecution and any civil liability and, in afew instances, they were given
transportation back to their home communities. Although the Caravan of Broken Tresatiesfailed to
induce specific changesin U.S. Indian policy, it can be said to have precipitated the emergence of
the government’ s Self-determination Policy.

Gaming and Sales of Tobacco and Motor Fuel. Beginning in the 1970s, Indian nations and
individual Indians began conducting two forms of economic activitiesthat greatly threatened state
officialsand non-Indian businessowners. Thefirst involved the sale of tobacco productsand motor
fuel without the collection of state sales tax. Because Indians are not taxable by the states with
respect to activitiestaking placein tribal territory, Indians were able to purchase large quantities of
cigarettes and gasoline without the payment of any state salestaxes. These goods ordinarily carry
a heavy state tax and thus, the resale of these goods to non-Indians created a considerable market
opportunity. Non-Indians would drive for miles to purchase tax-free products from Indian
smokeshops and gas stations.

Eventually, however, the Supreme Court intervened to frustrate this commerce. Inaseries
of rulings beginning in 1976,* the Court reinterpreted the rules governing the application of state
power in Indian country to allow states to tax this commerce. Although the exemption for Indians
purchasing goods for their own consumption was sustained, the Court concluded that Indians, as
well as Indian nations, should be required to collect taxes for the states on sales made to non-
Indians.

This change in the legal landscape changes things considerably. Few Indians simply went
out of business because too much revenuewasbeing generated. Instead, tribal governmentsentered
into tax compacts with the states. In these compacts, the Indians agreed to either impose their own
sales tax or collect the state sales tax on the retail transactions. Whatever was collected was to be
shared with the state. 1n addition, states were given specific information regarding the volume of
transactions occurring so they could more easily identify illegal activitiesoccurring withinthe state.
By the late 1980s, all states but New Y ork had entered into some kind of tax agreement with the
Indian nations located within their boundaries.

4 See Moev. Salish and Kootenai Tribes, 425 U.S. 463 (1976).
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Gaming developed as aresponseto the direfinancial situation in which most Indian nations
found themselvesin during thelate 20" century.*® Congresshad substantially cut fundingtothe BIA
and other federal agenciesthat served Indians.* The decision to engage in gaming activities was
controversial because an overwhelming number of states had made commercial gamblingillegal .
Tribes staunchly defended their sovereign right to conduct gaming activity within their borders.>
Statistics illustrating the increasing popularity of gaming show that between 1985 and 1995, the
number of bingo halls decreased from 180 to 102, but tribes with full-scale casinos grew from 20
t061.% In 1987, the U.S. Supreme Court upheld the right of Indian nationsto conduct such gaming
activities, which led to an even greater increase in tribal, and individualy owned, casino
operations.®® Not surprisingly, the federal government responded quickly, enacting the restrictive
Indian Gaming Regulatory Act the following year.>

Evenwith theintense regulation that | ndian gaming faces, controversy between anti-gaming
interests and Indian nations has continued.™ In 1996, New Mexico declared that several tribal
casinoswere operating in violation of thelaw because the gaming compacts with the state had never
been approved by its legislature.®® Despite being declared illegal, many of the Pueblos continued
to operate their casinos. When told they had to close down their gaming facilities by January of
1996 or risk seizures of their operations, nine of the eleven gaming tribes brought suit in Federal
Court claiming that the gambling agreements had been signed and were binding.

Sometribesthreatened to engageintribal disobediencein addition to seeking legal action.*
Specifically, the Pojoague Pueblo (north of Santa Fe) and Isleta Pueblo (south of Albuquerque)
threatened to block the portions of state highways (including Interstate highways 10, 25, and 40)

8 Encyclopedia of American Indian Civil Rights 144 (James S. Olson, ed. 1997).

4 Id.

%0 Id. at 144-45.

51 Id. at 145.

52 Id.

% California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987).

5 See Pub. L. 100-497, § 2, Oct. 17, 1988 (codified at 25 U.S.C. § 2701 et seqg.).

% George Johnson, Dispute Over Indian Casinos in New Mexico Procedures Quandary on Law and

Palitics, N.Y. TIMES, Aug. 18, 1996, at 24.
% Id.; Encyclopedia of American Indian Civil Rights 145-46 (James S. Olson, ed. 1997).

> Id.
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passing through their land when and if aforced closure of their casinos occurred.® The Lieutenant
Governor of Isleta Pueblo stated, “1f it comesto going tojail or prison or dying on theline, we have
to makeastand. Otherwise, wemight aswell kiss sovereignty goodbye.”*® Eventually, the Pueblos
agreed not to obstruct traffic and to close their casinosif the agreements were found to beillegal .
This occurred, but Federal District Court Judge Martha V asgquez stayed her decision pending the
appeal of the case, effectively allowing the “illegal” gambling to continue.®* An agreement was
finally reached in 1997 that legalized the casinos and required the Pueblosto pay 16% of their total
revenues to the state.”

Highway Blockage by Seneca Indians. 1n 1992, Senecalndiansin New Y ork Stateretaliated
against the State’ s efforts to shut down their tax-free sales of tobacco products and motor fuel by
blocking the two interstate highways crossing Senecaterritory. Theaction arosefollowing aruling
by a State appellate court that affirmed the State’ s right to impose its sal es taxes on on-reservation
retail transactions. While the ruling merely affirmed U.S. Supreme Court decisions that had been
in place for nearly twenty years, it wasthe first time that a court had granted an injunction in favor
of the State. For nearly ten years, both individual Senecas and the Seneca Nation government had
aggressively entered the retail cigarette and gasoline markets. Hundreds of jobs were tied this
commerce. Theinjunctionimposed on such sales by the State court —in effect, an embargo —ended
all retail sales and precipitated an especially aggressive response.

Initially, Senecas protesting the State’s actions sought to inform non-Indians of how the
State’s actions were affecting the Seneca economy and government operations. Very quickly,
however, these actions became more dangerousasnumeroustirefireswerelit closetotheNew Y ork
State Thruway (1-90) running through the Cattaraugus Territory. State police mobilized, eventually
precipitating a violent confrontation in which several Indians and troopers were injured. [1-90 was
blocked for several hours, requiring traffic to be rerouted. The next day, the disobedience spilled
over tothe Allegany Territory when several hundred Senecasbl ocked the Southern Tier Expressway
(now 1-86) for over aday. The disobedience ended only after a State Court of Appealsjudgelifted
the injunction.

%8 Id.; Encyclopedia of American Indian Civil Rights 145-46 (James S. Olsen, ed. 1997).

59 George Johnson, New Mexico’ sIndian Tribes Vow to Defy Moveto Close Casinos, N.Y. TIMES, Dec.
15, 1995, at 24.

&0 George Johnson, Dispute Over Indian Casinos in New Mexico Produces Quandary on Law and

Politics, N.Y. TIMES, Aug. 18, 1996, at A18.
ot Id.

62 Brett Pulley, New Mexico and Tribes Quarrel Over Casinos, N.Y. TIMES, Feb. 25, 1999, at A8.

DRAFT 9/20/05 16 © 2005 Robert Odawi Porter



Tribal Disobedience

New Y ork went on to lose the case at the State Court of Appeals but prevailed in the U.S.
Supreme Court.®® Nonetheless, it has never been able to collect any taxes from this commerce. In
1997, several of thetraditional Haudenosaunee governments entered into atax compact that would
have regulated individual Indian businesses for the first time.** The Indian businesses, as well as
the el ected Senecaand M ohawk governments opposed thisproposed agreement. Moreprotestswere
launched — including periodic blocking of the interstate highways at the Seneca and Onondaga
Nations— but after six weeks of trying to implement the agreement the State capitulated. Sincethat
time, the Indians have expanded their tax-free commerce to the Internet, but the State has not yet
collected any tax revenue despite continued effort.®

Resistanceto Sate Revenue Sharing by Mescal ero Apaches. 1n 1997, theMescalero Apache
Tribe was subject to the sameillegal compact problem with New Mexico asthe various pueblosin
the State.®® The Apaches, however, refused to enter into the compromise agreement with New
Mexico that would pay the State 16% of their annual slot-machine proceeds. The Tribe took the
position that this payment was an illegal tax prohibited by IGRA and told the Governor that no
payments would be forthcoming. The State responded with aletter to the Tribe notifying them of
their breach and seeking to invoke the arbitration clauses of the compact.

Fivemonthslater, New Mexico Governor Gary Johnson agreed that the 16% revenue sharing
requirement might be too high and thus illegal under IGRA.®” He said that IGRA called for
negotiations between Indian nations and states, and that in New Mexico’ s case, the Statelegislature
had set the payment requirement without any meaningful negotiations. Healso stated, “[c]learly the
Indians have a case that they don’t owe the state of New Mexico anything.” Led by the resistance
of the Apachesfor two years, the other Indian nationsin New Mexico either lowered their payments
to the State or stopped making any payments altogether.®®

6 See New York Dept. of Tax & Fin. v. Milhelm Attea & Bros,, Inc., 512 U.S. 61 (1994).

6 See Joseph J. Heath, Review of the History of the April 1997 Trade and Commerce Agreement Among
the Traditional Haudenosaunee Councils of Chiefs and New York Sate and the Impact Thereof on Haudenosaunee
Sovereignty, 46 Buff. L. Rev. 1011 (1998).

& SeeKaren L. Folster, Just Cheap Butts, or An Equal Protection Violation?: New York' sFailureto Tax
Reservation Sales to Non-Indians, 62 ALB. L. REv. 697 (1998).

&6 Chris Roberts, Mescaleros May Put Compacts At Risk, Tribes Fear, Albuguerque Journal, Nov. 14,
1997, at Al.

&7 Activists Protest Sate Retreat on Reservation, Albuquerque Journal, May 6, 1998, at D3.

&8 History of Indian Gaming in New Mexico, The Santa Fe New Mexican, Nov. 19, 1999, at A2.
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Eviction Resistance by the Dann Ssters. TheU.S. government, through the Bureau of Land
Management isseeking toforcibly removing Shoshone Indiansfromtheir hereditary land. Thefight
against thisremoval has been led by two members of the Western Shoshone Tribe, Mary and Carrie
Dann.®® The Western Shoshone claim that the land in dispute still belongsto them under the Treaty
of Ruby Valley, which established access and rights of passage to non-Indian settlers without
surrendering ownership.” The BLM claimsthat the land is public land under atheory of “gradual
encroachment” and hasattempted to collect grazing feesfrom Shoshoneranchersthat usetheland.™
The conflict has been going on for approximately thirty years.

The most recent episode involved the 4 am. arrival of several sport utility vehicles, semi-
trucks, helicopters, an airplane, al-terrain vehicles, and more than fifty uniformed federal agents
armed with guns.”? Their purpose was to forcibly remove the cattle in response to “illegal” use of
public land, and to later auction the confiscated cattle in order to redeem the grazing fees. An
attorney for the Western Shoshone Defense Project stated in the article that observers were camped
out in order to witnessthe assault because “[w] e are always peaceful and unarmed in our resistance,
but you never know how these kinds of assaultswill unfold.””® Accordingto Mary Dann, thefederal
government has not been able to provide transfer documents that prove the Shoshone relinquished
their right to the land.

In recent years, the Indian Law Resource Center took the Dann caseto The Inter-American
Commission on Human Rights (Commission).” The Commission is apart of the Organization of
American States, of which the United Statesis amember.” A Commission report recently found
that the United Statesis violating the human and civil rights of the Western Shoshone people.” It

& Valerie Taliman, Feds Rustle Shoshone Livestock Again, Indian Country Today, September 23, 2002,
aAl

70 Id.; Treaty with the Western Shoshone (also known asthe Treaty of Ruby Valley), 18 Stat. 689 (Oct.
1, 1863; ratified June 26, 1866), reprinted in 11 Kappler, Indian Affairs. Laws and Treaties 851-53 (1904).

n Taliman, supranote __, at Al.

2 Id.

I Id.

" Mark Fogarty, Calling on World OpinioninWestern Shoshone Land Swindle, Indian Country Today,
November 22, 2002. [Citeto original decision of the Commission]

™ Id.

7 Taliman, supranote__, at Al.
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also found that the United Statesisusing illegitimate means to claim ownership and gain control of
Western Shoshone land and recommended that any remedy devel oped should respect those rights.

[1l. THELIMITSOF INDIGENOUS ADVOCACY

Indigenous nations, like all sovereign nations, must have effective advocacy strategies for
protecting and strengthening their inherent and treaty-protected rights of self-determination if they
are to survive. Colonization, however, has eliminated the ability of the Indian nations to pose a
credible military threat to the United States. In the face of such a profound limitation, alternative
strategies—asthose discussed above—have emerged tofill theadvocacy void. Unfortunately, these
strategies, too, carry serious limitations on their effectiveness over time.

Diplomacy. Engaging in formal diplomatic relations with the United States carries the
inherent limitation that the United States does not completely recognize the foreign character of
Indigenous statehood. Since 1821, whenthe U.S. Supreme Court decided Johnson v Mclntosh, the
United States has viewed the Indian nations as merely “domestic dependent nations” and not as
foreign nations.” Whileit istrue that the United States has long recognized the inherent nature of
Indigenous nation sovereignty, it hasexpressly refused to recognizethelndian nationsas statessince
it ended Indian treaty-making as formal policy for dealing with the Indian nationsin 1871.

Notwithstanding this formal barrier to engaging in diplomacy, the Indian nations and the
United States have nonetheless maintained a de facto state-to-state relationship throughout their
history together. American and Indigenous leaders have routinely engaged in consultations and
negotiations over matters of concern. So established is the diplomatic approach to maintaining
relations that the United States has even relied upon diplomatic means when it has sought to
terminateits recognition of the sovereignty of particular Indian nations. Both the Allotment Policy
carried out in the late 19" century and the Termination Policy of the mid-20th century were
primarily characterized by negotiations between American and Indigenous leaders to extinguish
federal recognition.

Inrecent years, the diplomatic approach hasre-emerged asthefoundation of anew American
policy predicated upon consul tation and the maintenance of “government-to-government” relations
withthelndian nations. Inmany respects, this Consultation Policy hasbeen thefoundation principle
of the Self-determination Policy that hasbeen in placefor thelast thirty years. Theformal adoption
of thispolicy occurred during the administration of thefirst President Bush and wasreflected by the
emergence of the Self-governance Policy that was spawned by discussions with a few innovative
Indigenous leaders. The central feature of the Self-governance Policy is the creation of a *self-
governance compact” between the United States and the Indian nation. This compact is the result
of alegitimate, arms-length negotiating process and is a striking symbol of a bilateral, as opposed

77 But see The Decision of the American Indian Supreme Court in the Case of Johnson v. M’ Intosh
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to paternalistic, relationship. Indeed, the process of developing Self-governance compacts very
much resembles the first American policy for dealing with the Indian nations — treaty making.

The Consultation Policy appearsto have sustained itself to the present. In 1994, President
Clinton implemented aformal policy of consultation with the Indian nations, which he affirmed in
2000 as he was leaving office. The second President Bush has not announced any change in this
official policy for dealing with the Indian nations.

Regardless of theformal policy preferencefor diplomacy, however, dealing with the United
States in this manner carries considerable limits. The United States is stronger, larger, more
populous, and wealthier than any Indigenous nation. At its choosing, it can simply ignore
Indigenous diplomats and do whatever it sees fit. Not only is this a practical reality, it is aso
supported by American law. The U.S. Supreme Court has devel oped the Plenary Power Doctrine
that allows for the validation of any action relating to the Indian nations — including treaty
abrogation and termination of recognition—so long asthereexistsa*“rational basis’ for such action.
Thus, even in instances in which Indians can bring an airtight claim — say, in the case of a breach
of trust by the United States— Indian nations are forced to compromise when justice would dictate
that their demands be wholly vindicated. Having plenary power means that the United States can
wholly undermine the ability of Indian nations to utilize diplomacy to resolve disputes that may
arise.

Litigation. The primary alternative to warfare that has emerged when Indian nations have
been unable to resolve their disputes with the United States through diplomacy islitigation. This
approach has occasionally produced victories for Indian nations, even in cases brought directly
against the United States. Unfortunately, there are a number of factors that contribute to the
conclusion that litigation is an inherently limited advocacy strategy.

Theforemost limitation isthe fact that nearly all litigation that Indian nations bring against
the United States, the states, American citizens, and private corporations, isbrought in the American
court system. Entering American federal, state and administrative fora gives power to American
officials, not tribal officials, to shape the rules of decision, the substantive law, and thus the
outcomesinany caseinwhich Indian nationsor individual Indiansare parties. When presented with
the opportunity, American judges havewasted little opportunity to stack thelitigation gameinfavor
of the United States. Thus, the U.S. Supreme Court has devel oped the Doctrine of Discovery, the
Indian Title Doctrine, Domestic Dependent Nationhood, the Trust Doctrine, and the Plenary Power
Doctrineto ensurethat the Indian nations are denied an equal opportunity to prevail inthe American
court system.

Since the federal courts were opened to Indian nationsin 1966, there have been periodsin

which the Indian nations have won with someregularity. But recently, the U.S. Supreme Court has
become so hostile to claims involving Indian nations that prisoners now have a better chance of
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prevailing before the Court than do the Indian.” The situation has deteriorated to the point that
advocatesfor Indian nations have begun to recommend in certain casesthat their Indigenousclients
avoid going to court lest there be a certain defeat.

This state of affairs should not be surprising. The legal doctrines for deciding cases
involving Indians that have been developed during the last 200 years have foremost served
American, not Indian, interests. Even rules of decision that favor the Indians — such as the canon
of construction that ambiguous treaty and statutory provisions must be construed in favor of the
Indians—are increasingly meaningless. Asaresult, Indians entering the American court system for
justice run the same risks as the gambler at the casino. While it is, in fact, possible to “beat the
house” on occasion, any long term player is going to lose everything because of the built-in house
advantage.

Lobbying. Themost significant limitation associated with lobbying by Indian nationsisthe
fact that lobbying successistied directly to financial resources. It takesalot of money to have an
impact on the American political system and only a handful of Indian nations have the money that
it takes to make a significant impact on the system. Indeed, in recent years, gaming revenues have
allowed a few Indian nations to rival some of the largest corporations in America in terms of
lobbying expenditures. For most Indian nations, however, devoting considerable resources to
lobbying is outside of their means.

Some Indian nations have sought to overcome this problem by pooling their resources and
forming lobbying alliances. The establishment of these umbrella organi zations suggests that there
are ways in which Indian nations can leverage their resources in order to have an impact on the
American political system. Indeed, evidence suggests that this strategy works. The debate over
Indian gaming regulation the last few yearsisillustrative.

States have been opposed to IGRA almost from the time it was enacted in 1988. The
opposition centers on the fact that Indians can conduct gaming activities in a manner contrary to
state public policy. Moreover, states object to the fact that the federal regulatory scheme gives

I See David Getches, Beyond Indian Law: The Rehnquist Courts Pursuit of State’ sRights, Color-Blind
Justice, and Mainstream Values, 86 Minn. L. Rev. 267, 280-281 (2001):

Beyond the departures from settled | aw, the cases show astunning record of lossesfor Indians. Tribal
interests have lost about 77% of all the Indian cases decided by the Rehnquist Court in its fifteen
terms, and 82% of the cases decided by the Supreme Court in the last ten terms. This dismal track
record stands in contrast to the record tribal interests chalked up in the Burger years, when they won
58% of their Supreme Court cases. It would be difficult to find afield of law or atype of litigant that
fares worse than Indians do in the Rehnquist Court. Convicted criminals achieved reversalsin 36%
of all casesthat reached the Supreme Court in the same period, compared to the tribes 23% success
rate.
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control over the federal agency in charge of the regulation — the Nationa Indian Gaming
Commission —to the Indians. To date, IGRA has not been amended despite serious pressure from
statesto do so. Itisarguably the case that organizations such as NIGA have successfully been able
to“freeze” the existing law and prevent further dilution of thetribal regulatory advantage preserved
under IGRA.

It also true that individual Indian nations have been successful over the years at obtaining
individualized legidlative attention from Congress. Some of thisistrue, in part, to the fact that the
U.S. Senate has a standing committee that is exclusively devoted to handling Indian issues. But it
isalsotruethat such specialized | egislation only comes about through tenaci ous advocacy by Indian
leadersto induce federal officials to take action.

Despite these apparent advantages, however, the lobbying approach carries the formidable
limitation that successis ultimately tied to economic and political resources. Indian nations, even
the extremely wealthy ones, will never be ableto fully offset the economic and political advantages
possessed by non-Indians even if they pool their resources. Like litigation, the American political
systemisdesigned primarily to serve American interests and so the rules of the game — that money
buys success— arereflective of that priority. Asaresult, on any issueinwhich morethan parochial
interests are implicated, American political officialswill be ableto align their influenceif need be
to effectively thwart any coordinated Native lobbying agenda.

Once again, Indian gaming illustrates this point. IGRA was passed not to further Indian
gaming interests, but to thwart them. Following the Supreme Court’ s Cabazon decision in 1987,
Congress acted quickly to suppress the sovereign rights to conduct gaming activities with Indian
territory in an attempt to appease the statesand gaming interestsin Las Vegas and Atlantic City that
were threatened by the emerging Indian gaming industry. Even outside of the gaming context, itis
remarkablethat | ndian nationslikethe Mashantucket Pequot Tribal Nation—probably thewealthiest
Indian nationinthe United States—isunableto break through the political |ogjam necessary to have
amere 150 acres of their own land taken into trust for them.

Lobbying carriesat least one other important limitation. In subtleways, engagingin partisan
lobbying activity devalues Indigenous nationhood. To the extent Indigenous nations are viewed by
American officials on par with American corporations, public interest organizations, and citizens
groups, Indian nations may be viewed not as sovereign nations, but merely as “specia interest
groups.” Thiseffect is accentuated by the fact that the lobbying activity carried out is rarely done
directly by Indigenous|eadersbut isinstead conducted by paid professional lobbyists.” Incontrast,
direct consultations between Native leaders and American officials tends to support Indigenous

" Seee.g. David E. Rosenbaum, At $500 an Hour, Lobbyist’ s Influence Riseswith G.O.P., N.Y. Times,
April 3, 2002, at A1 (chronicling role of Washington D.C. lobbyist Jack Abramoff in representing Indian nations).
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nationhood. Simply hiring a lawyer/lobbyist to represent tribal interests tends to blur the line
between being perceived asasovereign entity and being perceived as simply aprivate organization.

Participation in the American Political System. Voting in American elections and holding
American political officecarriesthesamelimitationsfor Indigenous peoplesasdoes|obbying. Even
if all Indianswereto fully exercisetheir rightsas American citizens, it would alwaysbethe case that
the Indian vote would be heavily diluted by the non-Indian vote. Moreover, holding American
public office ensuresthat an Indian office holder will owetheir political livesto those non-Indians
who votefor them. Invariably, such officialsare compromised in their ability to defend and protect
tribal interests.

At least situation exists in which this limitation may not comeinto play. Invoting districts
where Indians make up a majority of the electorate, it is possible to literally take control of local
political offices such asdistrict attorney, sheriff, school board member, or county or statelegislator.
This presents a more complicated assessment as to whether Indian nation interests are being
effectively advocated. Certainly it cannot be denied that an Indian district attorney might take a
more “friendly” approach to what justice means and exercise prosecutorial discretion towards
Indians in a different way than a non-Indian district attorney might. Of course, it is also possible
that this prosecutorial discretion could be exercised more harshly as well.

Such apossibility extendsto Indiansholding state or evenfederal officeaswell. Regardless
of what might be the official position of an Indian nation on a particular issue, Indians holding
American political offices might very well take less favorable, rather than more favorable, action
toward Indians.® The reason, of course, is that Indians elected to American political office are
elected solely on the basis of their own direct relationship with the voters. The Indian nation
governments do not play adirect role in this relationship and thus no assurance can be given that a
continuity of viewpoint existsbetween theIndian €l ected official and the Indigenousnation affected.

In the aggregate, then, it is very likely that participating in the American political system
undermines Indigenous sovereignty. Thisisthe case, regardless of the fact that Indians elected to
American political officemight beableto better servetheir Indian constituentsthan their non-Indian
(and maybe Indian-hating) predecessors. Intheshort-term, thisishardto deny asbeing agood thing
in the lives of Indian people. But whether taking this approach furthers the self-determination of
the Indian nation is doubtful. Whatever benefit might be gained is more than offset by the erosion
of the line that exists between the Indigenous nation and the American government.

80 Seee.g. thecaseof CharlesCurtis, aKaw Indian and Vice-President of the United States. AsaSenator
from Kansas, Curtisled the effort to destroy the governments of the Indian nations located in what is nhow Oklahoma.
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Generally. The primary limitation associated with the various advocacy strategies outlined
above isthat Indians are unnecessarily restrained in their advocacy efforts. Primarily, thisis due
to thefact that the American definition of Indigenous nation sovereignty is much more limited than
the Indian definition of sovereignty. Itisatruism that the United Stateswill never subscribeto any
definition of Indigenoussovereignty that might threaten Americaninterests, however thoseinterests
may be defined. What this meansin the long run, then, isthat the Indian definition of sovereignty
can never diverge from the American definition. Were such adivergenceto occur, under American
law, the Indian nation would be acting illegally.

Thus, litigation, lobbying, voting and holding office are advocacy strategies that are
ultimately successful only to the extent that the United States allows them to be successful. Thus,
if Indians, say, want to take alitigation position at oddswith federal law that furtherstheir interests
—say, suing federal officialsfor treaty violationsin tribal court —such aposition will ultimately be
guashed because it presents too great athreat to American interests. To be sure, the denial of such
authority will occur judicially on the innocuous grounds that it is outside of the Indian nation’s
jurisdiction. But the ultimate outcomeisthat the rules governing thelitigating of Indigenousrights
will turn on an American, and not Indigenous, view of sovereignty.

To the extent that Indigenous peoples accept this formulation of their sovereign capacity —
and become completely “obedient” to the American conception of their authority — there is thus
created avery real limitation onthe scopeof their inherent authority. Thispsychological acceptance
invariably leads to the adoption of equally obedient advocacy strategies such as those described
above. Whileit might very well be the case that the degree of acculturation thus far has resulted
in a complete harmonization of the American and Indigenous views of sovereignty — so that any
distinction between the two is merely academic — it might still be true that Indigenous nations and
peoples seek to pursue self-determination in a manner different from what the United States
“allows’. Litigation, lobbying, voting, and holding office will ultimately fail to allow Indians to
fully maximize their opportunity for self-determination because engaging in these activities
promotes obedience to the colonial power.

IV. ASSESSING THE UTILITY OF TRIBAL DISOBEDIENCE

Inlight of the limitati ons associated with the obedient forms of advocacy, the utility of tribal
obedience as an advocacy strategy must be morefully assessed. Obviously it isabsurd to assert that
the Indian nations could ever somehow “force’ the United Statesto do anything against itswill. But
itisalso ahistorical fact that Indians have periodically engaged in disobedience that has brought
some advantage. Aside from whatever benefit pure publicity being disobedient might bring, afull
assessment of tribal disobedience as an advocacy strategy must explore its primary main benefits
and costs. Only then can the necessity of the strategy be determined.
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Affirmation of I ndigenous Per spective on Sovereignty. Themost significant benefit of tribal
disobedience is that it alows for the generation and affirmation of uniquely Indigenous
interpretations of inherent and treaty-recognized rights. A hallmark attribute of the right of self-
determination possessed by any peopleistheir ability to interpret the scope of their own authority.
Thisattribute may seem benign, but it isessential to engaging in meaningful self-determination. At
aminimum, failing to generate autonomous views on the scope of ones' own sovereignty makes it
impossible to displace colonial conceptions of Indigenous sovereignty. At worst, it makes
Indigenous nations and peoples mere pawns of the colonizing nation.

The examples of tribal disobedience discussed above speak to thisreality. The Indianswho
took over Alcatraz werefirst moved by their belief that they had theright to do so. TheIndianswho
went fishing out of season and used gill netsin violation of statelaw werefirst moved by their belief
that they had the right to do so. And the Indians who blocked the highwaysto keep the state from
taxing their cigarette trade werefirst moved because they believed they had theright to do so. That
they took these actions reveals the degree to which they possessed uniquely Indigenous
interpretations of their own capacity to self-determine as peoples.

Obedient forms of Indigenous advocacy fail over time to preserve autonomous
interpretations of inherent and treaty-recognized rights. Thereason isbecause litigating, lobbying,
voting, and holding office in the political and legal institutions of the colonial government requires
acceptance of the self-serving interpretations of Indigenous nation sovereignty that have been
developed by the colonizer to subjugate the Indigenous nations. It isnaiveto suggest that adhering
tothewholly illegitimate conceptual machinery of American colonization reflected by the Doctrine
of Discovery, Domestic Dependent Nationhood, the Trust Responsibility, and the Plenary Power
Doctrineis not going to have an impact on one' s thinking about Indigenous sovereignty over time.
Certainly it is possible that one could accept these notions for working purposes and still hold true
to one's own Indigenous perspective on sovereignty. But this is invariably a short term
rationalization. In the long run, the Indigenous perspective will conflict with and run contrary to
the more restrictive American interpretations. Inevitably, the distinct Indigenous perspective will
succumb to the American perspective through continued application of the colonial doctrines.®

In contrast to this approach, engaging in tribal disobedience has the effect of furthering the
retention, and further development, of distinct Indigenous views of sovereignty. Certainly itistrue
that not al acts of tribal disobedience will succeed and thus, there arises the possibility that
innovative sovereignty thoughtsand beliefswill bechilled. But successful effortsbreed innovation

& nterestingly enough, the primary agent of thislimiting influenceisthe Indian nation’s own attorney. Armed
with an understanding of “federal Indian law” derived from Supreme Court decisions and acts of Congress, the tribal
attorney iswell versed in telling the Indigenous client what they can not do and not so much what they can do. Tothe
extent that the client seeksto pursue an advocacy strategy that might run afoul of federal law, thetribal attorney isoften
the oneto squelch that initiative. Of course, to the extent that the tribal attorney adequately represents the Indigenous
viewpoint, the judge, legislature, or electorate will make sure that American interests are ultimately vindicated.
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and will have aregjuvenating quality on the people. Engaging in tribal disobedience, then, alows
for the preservation and regeneration of uniquely Indigenous conceptions of self-determination.

Transcending the Colonial Authority. The second major benefit associated with tribal
disobedience is the possibility that the colonial authority suppressing Indigenous sovereignty can
be transcended. For the self-determination of any people to be meaningful, their belief in self-
determination must be trandated into action. But the action to be taken must itself be meaningful.
Simply acting in accordance with the strictures imposed by the colonial legal system generates, at
best, a mirror image of what the colonizing nation deems appropriate. Meaningful self-
determination for any people requires struggle against the forces that would restrain them. Thus,
Indigenous nations and peoples must engage in struggle — and even provoke it — if they are to
safeguard and strengthen their sovereignty.

As a result, relying on obedient forms of advocacy will fail to preserve Indigenous
sovereignty over time because it avoids the ultimate struggle with the colonizer. A prime example
of thisfailureisthelitigation of Indigenous claimsin the American court system. Litigation inthe
American courtswill ultimately fail to achieve any meaningful outcomesbecauseitisfirst necessary
to pay homage to the foundation principles underlying America’ s Indian subjugation jurisprudence
before“justice” can bedispensed. To besure, therewill surely beinstancesin whichthese doctrines
can be interwoven with clever legal arguments that might convince a court in a particular case that
it should grant the relief requested. But the ultimate measure of success is not whether particular
legal battles are won, but whether the long term struggle is successful. The United Stateswinsthis
struggle when it has convinced all of the Indigenous peoples that justice can be achieved by
invoking the legal machinery that rationalizes their own subjugation.

Similar arguments can be made with respect to the other forms of obedient advocacy such
asvoting and holding office. American effortsto destroy Indigenous nationhood succeed when all
Indians have become convinced that their lives will be better off if they vote and hold American
political office. Certainly there will be instances in which Indians can take control of local, state,
and possibly evenfederal offices. But engaginginthose practicesignoresthe underlying reality that
Indians are far outnumbered by non-Indiansin Americaand will never be able to out-vote them to
achieve success. Itisarare event when any American politician stands up to defend an assertion
of Indigenous sovereignty that is at odds with his or her constituents.

In contrast to the obedient approach, tribal disobedience allows for the possibility that
Indigenousassertionsof rightsmight be completely vindicated. Theinstancesof tribal disobedience
described above all generated varying degrees of success. It could not be said, for example, that
Alcatraz, the Trail of Broken Treatiesor the takeover of the BIA building generated any meaningful
outcomes at thetime. American officials eventually prevailed in neutralizing the disobedience and
then did very little in response to redressing the underlying conditions. But it certainly can be said
that this disobedience unleashed a zest for greater freedom that led to the demise of America's
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Termination Policy and the emergence of the Self-determination and Self-governance Policies.
Moreover, there have been instances of tribal disobedience that have resulted in complete or
substantial vindication of Indigenous sovereignty. Certainly the removal of BIA officials by the
Blackfeet, the exercise of off-reservation fishing rights by Indians in Washington and Wisconsin,
and the selling of state tax-free cigarettes by the Indians of New Y ork constitute instancesin which
treaty rights have been affirmed because of acts of tribal disobedience.

The vindication of any divergent viewpoint can only come about through conflict and
struggle. Whileit may not be the case that the colonial government and its officials will accept all
assertions of Indigenous sovereignty, tribal obedience at least assures the possibility that these
assertions might be accepted. In contrast, obedient advocacy strategies will fail in the long run to
preserve such assertions. While there may be short term benefits, such benefits must be redacted
by the degree to which “success” in such a case comes at the price of being obedient.

The Costsof Disobedience. Engaging intribal disobedience certainly carriesrisksthat must
be taken into account prior to taking any action. Much of therisk, of course, depends on the nature
of the disobedient action contemplated and the length of its tempora duration. The risks of
engaging in tribal disobedience fall into a number of categories. physical risk, economic risk,
reputation risk, and psychological risk.

Physical risksinvolve the likely possibility that tribal disobedience may result in physical
injury to the participants. Economic risk includes the costs of engaging in tribal disobedience,
including the costs of materias, food, lost wages, legal fees, and opportunity costs. Reputation risk
involvesthe possibility that disobedience may result in being perceived as“crazy Indians” who are
not stable and cannot be dealt with in arational manner (areputation, of course, which can cut both
ways). And psychological risk relates to the potentially devastating effect of failing to meet the
objectives of the disobedient action.

Many of theserisksarevery similar to therisksthat are associated with engaging in obedient
forms of advocacy. Litigating and lobbying, of course, carry considerable economic risk. While
voting carriesno economic risk, running for public office doesgiven the potential expenseinvolved.
Risks to reputation are also possible, such as the negative effect of inflaming one’s non-Indian
neighbors by filing a lawsuit against them. But over all, such advocacy — by virtue of being
“obedient” —islesslikely toinduce extreme, long termreactions. Psychological risk may beequally
significant, as losing a big case can be just as damaging as failing to achieve the goals of the
disobedient advocacy.

No doubt the most significant potential risk associated with tribal disobedience liesin the
possibility of physical harm. In each of the acts of disobedience described above, the Indians
involved incurred very serious risk to themselves and to others they cared about. It is this
willingnessto incur physical harm that makes tribal disobedience potentially much more effective
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than any other form of Indigenous advocacy. If apeoplearedriven to the point wherethey feel that
thereis no other choice but to engage in acts that may threaten their physical well-being, then they
have reached alevel of maximum personal dedication to the cause. In very obviousways, Indians
engaging in tribal disobediencein the past have, in effect, dared colonia authoritiesto kill themin
order to stop from engaging in the disobedience. Whether it betaking over Alcatraz, facing off with
angry, White, Indian hating “sportsmen,” or blocking interstate highways to oppose state taxation
efforts, it was the willingness to incur physical harm that has ultimately been the foundation of
successful disobedient advocacy.

Putting one’ s body at risk to defend his or her nation should not sound strange. Indeed, it
iswhat the idea of an army is all about — citizens willing to put their lives at risk to defend their
nation and their way of life. Such a commitment is asked of all naturalized citizens of the United
States when they take the citizenship oath. It isalso asked of all natural-born American citizensas
paid volunteers, and as conscriptsif necessary, to safeguard American interests. The foundation of
Indigenous survival may very well be for Indigenous peoples to make the same sacrifice for their
nations. The unwillingness to make such a sacrifice reflects a mentality that has been created
through generations of mind control by the colonists. Viewed this way, the risks to one’s body
associated with engaging in acts of tribal disobedience are not extraordinary; they are the ordinary
costs associated with being a free people.

Why Disobedience Is Necessary. Ultimately, the only reason why tribal disobedience is
worth pursuing is because of its beneficial impact on the ability of Indigenous peoplesto survive.
If Indigenous peoplesrely only on obedient advocacy strategies, they will only be able to preserve
an existence that is consistent with the desires of the colonizing society. Put another way, tribal
disobedience is essential for preserving a distinct Indigenous existence.

For some Indigenous peoples today, being “ obedient” — and thus embracing only obedient
forms of advocacy — is hardly a problem. After suffering through generations of targeted
assimilation policies inflicted on them by the United States, these Indians have substantially
internalized the primary American policy objective—the desire for “life, liberty and the pursuit of
happiness.” Asaresult, when they engage in obedient forms of advocacy to achieve that outcome,
they are actually acting in amanner that servesthe American national ideology. Although obedient
advocacy approaches may not always result in what are thought of as short-term successes, they
ultimately do succeed in the long run because engaging in obedient forms of advocacy further
incorporates them into the American polity.

For some Indigenous peoples, being obedient will be insufficient to fully effectuate their
vision of what it meansto be afree people. Thisvision incorporates a number of dimensions that
cannot be achieved through obedient means. Initsmost basic form, such avisionisconsistent with
that espoused by Blackfeet |leader George Pambrun: “[w]ewant the right to handle our own affairs.

DRAFT 9/20/05 28 © 2005 Robert Odawi Porter



Tribal Disobedience

We even want the right to make mistakes.”® In the modern era, generations of forced assimilation
policieshave madeitincreasingly moredifficult for Indiansto imaginethewaysinwhichtheir lives
might be different from Americans. Nonetheless, the crux of the desireto “ handle our own affairs’
isrooted in the desire to preserve a unique economic, political, cultural, and spiritual identity.

Economically, Indigenous societiesthat seek avision of economic sovereignty at oddswith
what American law and policy allow — say, the ability to engage in certain forms of commerce not
subject to federal or state regulations— are obvious candidates for engaging in tribal disobedience.
But smply the desireto make alot of money, given the fixation and general ability to make money
outside of the context of being a separate sovereign nation, is the least defensible justification for
engaging in tribal disobedience.

The more justifiable basis for engaging in tribal disobedience is the desire to preserve a
distinct political, cultural, and spiritual identity. At some level, these three dimensions merge as
Indigenous nationalism, culturalism, and spiritualism are rooted in a respect for the history and
tradition of Indigenous people asbeing distinct from American society. A distinct political identity
is necessary because believing in an exclusive notion of Indigenous citizenship is the most
compelling foundation for preserving the inherent and treaty-recognized political status of their
nation. A distinct cultural identity is necessary because sustaining aunique cultural presence (i.e.,
through their ability to speak their own language) is the most compelling basis for arguing that
Indigenous peoples are different the American people. And adistinct spiritual identity isnecessary
because preserving unique spiritual beliefs (i.e., non-Christian) not only furthers the argument for
difference, but also ensures (in accordance with some Indigenous faiths), the very existence of the
people themselves.

Indigenouspolitical, cultural, and spiritual sovereignty havelong been under attack and will
likely to be exposed to further attack in thefuture. 1t isnot hard to imaginethe kinds of assaultsthat
might arisein the future since many of those threats would be similar to onesin the past. Intheera
of increasing American nationalism, it is very likely that Indigenous peoples will have to contend
with new threats, such as English-only laws that threaten Indigenous languages, economic
development and tourism that threaten Indigenous sacred sites, and court decisionsthat continue to
erode recognition of Indigenous nation sovereignty. When this happens, invariably some
consideration will be given to filing a lawsuit, or lobbying Congress or the like. In the long run,
these efforts will fail and Indians will be left with little choice but to accept the oppression, or
strategically resisting it inaway that might allow for the vindication of their fundamental freedoms.
At that point, tribal disobedience will be the only viable option.

V. THE “PROBLEM” WITH TRIBAL DISOBEDIENCE AFTER 9/11

& Statement of George Pambrun, Before the U.S. Senate Interior and Insular Affairs Committee, April
15, 1952 quoted in Philp, supranote __ at 125.
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Regardless of the potential benefits associated with tribal disobedience, there exists a far
different political landscapein the United States following the September 11™ attacksthat threatens
its use in the future. While certainly there have been times in the recent past when Indians have
been subjected to intense scrutiny by the United States — such as in the 1970s when the FBI
systematically monitored American Indian activists — a new era has dawned in which both
government officials and the general citizenry are preoccupied with national security. As can be
imagined, acts of tribal disobedience run counter to the efforts taken recently to minimize social
disruptions. Seizingabandoned federal property, blocking highways, and resisting law enforcement
personnel for political purposes are extraordinary actions that can easily be misconstrued. Indeed,
it isvery possible in this day and age that acts of tribal disobedience could easily be mistaken or
misconstrued for acts of terrorism.

In thewake of 9/11, the U.S. Congress enacted avariety of |egislation designed to promote
national defense against terrorism. The most far-reaching legislation is called the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct
Terrorism Act of 2001, or USA PATRIOT Act. Asagenera matter, this Act gives federal law
enforcement officials tremendous new powers to combat domestic and international terrorism.
Critics have called it [the most sweeping erosion of civil rights since Japanese internment.]

Under the Act, acts of tribal disobedience could easily be interpreted as acts of terrorism.
The Act defines “domestic terrorism” to include activities that —

(A) involve acts dangerousto human life that are a violation of the criminal laws of the
United States or of any State;

(B)  appear to beintended —
M) to intimidate or coerce a civilian population;
(i)  toinfluence the policy of agovernment by intimidation or coercion; or

(ili)  to affect the conduct of a government by mass destruction, assassination, or
kidnapping; and

(C)  occur primarily within the territorial jurisdiction of the United States.®
From this basic definition, it is easy to see how particular acts of tribal disobedience could

be misconstrued as acts of terrorism. Consider, for example, that sometime in the future Indians
decide to block the interstate highway running through their territory to protest efforts by the state

8 Id. at § 802.
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torestrict their gaming rights. No weaponsare utilized in doing so, but heavy equipment is brought
in to move concrete barriers onto the highways and hundreds of Indians mass on those highways.
The objective, of course, is to precipitate inconvenience for motorists and a degree of economic
disruption so as to put political pressure on the American political officials in a position to take
correctiveactiontoinducethemtorefrainfromtaking harmful action against thelndians. Assuming
that motorists are given some notice that the barriers are in place, blocking interstate highwaysis
not inherently an “act[] dangerousto human life.” Moreover, such an act isnot committed with the
intent requisite to constitute acts of terrorism because as they are not committed with an intent to
“intimidate or coerce a civilian population” nor are they committed with the intent to “affect the
conduct of a government by mass destruction, assassination, or kidnapping.”

But it does not take much to see how engaging in such an act of tribal disobedience could
be construed asan act of “domesticterrorism.” Thefirst prong of theUSA PATRIOT Act definition
could be satisfied because law enforcement officials could charge those involved with blocking the
highwayswith criminal trespass or obstruction of governmental administration. Giventhevery real
possibility that individual Indiansand non-Indians could beinjured in the coursetaking such action,
thetribal disobedience could be construed as mans aughter and thusan act “ dangerousto human life
that [is] aviolation of the criminal laws of the United States or of any State.”

The second prong of the definition is more easily satisfied. Clearly, blocking interstate
highways is designed to pressure American political officialsto cease and desist from engaging in
their harmful action towards Indigenous peoples. Such action can easily beinterpreted as designed
“toinfluencethe policy of agovernment by intimidation or coercion.” Thisiseven moresoinlight
of the fact that the USA PATRIOT Act does not require that acts of domestic terrorism be
committed with the intent to intimidate or coerce. Such acts need only “appear to be intended” to
intimidate or coerce.

Andlastly, whilethe Indiansmay deny that their territory islocated within the United States,
prosecuting officials will surely view the highway running through the Indian territory as located
within the United States. Thus, blocking the highways will have “ occur[red] primarily within the
territorial jurisdiction of the United States.”®*

On the basis of thisrudimentary analysis, what might otherwise constitute simply an act of
tribal disobedience could be very easily construed by American officials as an act of domestic
terrorism. With only minimal manipulation, each of the elements necessary to sustain the definition
of an*“act of terrorism” could besatisfied. Thisisespecially possiblein light of themoreaggressive
approach being taken by American law enforcement officials in dealing with potential terrorist
situations. Asone senior FBI official is quoted as saying —

8 See U.S. v. Kagama, 118 U.S. 375 (1886); but see Ex Parte Crow Dog, 109 U.S. 556 (1883).
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We used to have what some called a pipe-smoking approach to investigation. We'd
spend time waiting, triangulating and pondering (the suspects') next move. . .. The
new approach is more like, ‘Who cares where it goes? Let’'s go get the bastards.®

Such an aggressive approach to rooting out suspected terrorists makes the exercise of tribal
disobedience fraught with greater difficulty and risk than perhaps ever before. Regardless of
whether acts of tribal disobedienceactualy fall withintherealm of “domesticterrorism,” thereality
seems to be that American law enforcement officials are much more likely than ever to err on the
side of reaching such a conclusion. While it has always been true that engaging in tribal
disobedience might result in arrest, prosecution, and incarceration, the authority given to law
enforcement officials by such laws as the USA PATRIOT Act gives tremendous new power to
deprive individuals of their liberty even if they are suspected of being terrorists or supporters of
terrorist activities.®® 1t no longer seemsto be the case that government officialswill lightly tolerate
politically motivated acts of tribal disobedience ashasoccurredinthepast. Theoperative paradigm
for the future will be “arrest first, ask questions later.”

Against thisbackdrop, thefundamental “problem” associated withtribal disobedienceinthe
future may be that tribal disobedience no longer exists as an effective advocacy strategy.
Historically, the risk of arrest and incarceration may have been justified when weighed against the
possibility that American officials might eventually relent in their efforts to suppress Indigenous
sovereignty. If the United States can justify taking control of Afghanistan and Iraq in the name of
national security, it certainly seemstrue that arresting an entire Indian nation —if need be —would
not be out of the question.

To be sure, arresting Indians en masse would be a bit different politically than detaining
members of Al-Qaeda. From apublic relations perspective, Indians are American citizens, Indians
are no longer amilitary threat to the United States, and Indians are increasingly integrated into the
American economy. But it seemsit would takevery littlein such aheightened environment to move
beyond the soft and fuzzy images of Indians as historic victims to the hard and gritty image of
Indians as terrorists hell-bent on avenging their historic grievances. Given the power of media
images, it might not take much coverage of disobedient actions to change long held and generally
sympathetic perceptions of Indians. This changein reality means that what was once a potentially
successful act of tribal disobedience may have now become transformed into a guaranteed trip to
jail that not only does not generate any public sympathy but actually undermines the underlying
political struggle at issue.

& Kevin Johnson and John Diamond, Terrorism Warnings Sharpened, USA Today, Feb. 12, 2003, at
2A.

8 See Statement of Attorney General John Ashcroft on June 5, 2003, arguing for an expansion of the

investigative and detention powers under the USA PATRIOT Act for those who merely assist suspected terrorists.
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CONCLUSION

The effect of the September 11" terrorist attacks on the United States has raised the stakes
associated with engaging in tribal disobedience. Astheresult of such lawsasthe USA PATRIOT
ACT, committing actsof tribal disobedience may now be construed asathreat to American national
security rather than simply asaprincipled objection to unjust laws affecting I ndigenous nationsand
peoples. This construction islikely to justify immediate and aggressive responses by government
officials to suppress such activities. It isalso likely to seriously restrict the willingness of Indians
to partake in acts of tribal disobedience to the point that tribal disobedience may no longer aviable
advocacy strategy for Indigenous peoples.

The resulting effect of what might be alost advocacy strategy isto induce greater reliance
on the obedient advocacy strategies— litigation, lobbying, voting, and holding political office—as
the primary means of protecting and asserting Indigenous rights. Unfortunately, these strategies
over time will only serve to further incorporate Indigenous peoples into American society and
thereby undermine aboriginal Native sovereignty. Because the United States has been allowed to
write the rules of engagement for participating in its political and legal system, thisis but another
means by which the United States is able to exert its control over Indigenous nations and peoples.
Tribal disobedience is an important tool for ensuring Indigenous survival. The open question is
whether it islost forever, or smply dormant, in light of recent events.
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